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D e a r M s . J o h n s o n : 

T h i s le t ter is s u b m i t t e d by A m e r i c a n E x p r e s s T r a v e l R e l a t e d S e r v i c e s C o m p a n y , Inc., o n 
beha l f o f i tsel f a n d its U.S. af f i l ia tes A m e r i c a n E x p r e s s C e n t u r i o n B a n k a n d A m e r i c a n E x p r e s s 
Bank , F S B (co l lec t i ve ly " A m e r i c a n E x p r e s s " ) , in r e s p o n s e to t he p r o p o s e d a m e n d m e n t s to 12 
C.F .R. Par t 2 2 6 ( "Regu la t i on Z" ) r e g a r d i n g l im i ta t ions o n f e e s , re-evaluat ion of ra te i nc reases , 
a n d re la ted m a t t e r s ( the "P roposa l " ) p u b l i s h e d in t he F e d e r a l Reg i s t e r o n M a r c h 15, 2 0 1 0 , by 
t h e B o a r d of G o v e r n o r s o f t h e F e d e r a l R e s e r v e S y s t e m ( the "Boa rd " ) . 

A m e r i c a n E x p r e s s a p p r e c i a t e s t he B o a r d ' s w o r k in d e v e l o p i n g t he P r o p o s a l a n d t he 
o p p o r t u n i t y to c o m m e n t o n it. A m e r i c a n E x p r e s s s u p p o r t s t h e g o a l s o f t he P r o p o s a l a n d , as 
w e h a v e a f f i r m e d in p r e v i o u s le t ters , o f t he Cred i t C A R D A c t of 2 0 0 9 ( the "Ac t " ) . W e c o m m e n d 
t h e B o a r d fo r i ssu ing a P r o p o s a l tha t is gene ra l l y w e l l - c r a f t e d a n d e v e n h a n d e d . A t t he s a m e 
t ime , t h e B o a r d s h o u l d re f ine ce r ta in a s p e c t s o f t he P r o p o s a l , i nc lud ing but no t l im i ted to t h o s e 
o n w h i c h t h e B o a r d h a s so l i c i ted c o m m e n t . T h e r e f i n e m e n t s r e c o m m e n d e d b e l o w w o u l d 
f u r t he r t h e g o a l s o f t h e A c t w h i l e a p p r o p r i a t e l y b a l a n c i n g t h e in te res ts of i s sue rs a n d 
c a r d h o l d e r s . 

First, th is let ter r e c o m m e n d s tha t t he B o a r d rev i se p r o p o s e d §226.52(b) to c o n f o r m to t h e p la in 
l a n g u a g e of t h e T r u t h in L e n d i n g A c t ("T I L A " ) a n d C o n g r e s s ' spec i f i c in tent . Next , t h e let ter 
r e s p o n d s to t h e B o a r d ' s r e q u e s t f o r c o m m e n t s r e g a r d i n g c h a r g e c a r d s . T h e let ter t h e n t u rns to 
par ts o f t he P r o p o s a l r e g a r d i n g ra te re-evaluat ion, to p r o v i s i o n s o n late p a y m e n t cos t s a n d 
fees , a n d f ina l ly to s e l e c t e d o the r pa r t s o f t h e P r o p o s a l . 
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P r o p o s e d §226.52(b) w o u l d requ i re c h a r g e a n d c red i t c a r d i ssue rs to se t f e e s b a s e d o n e i the r 
c o s t s or d e t e r r e n c e . T h e B o a r d s h o u l d rev i se th is p rov i s i on to c o n f o r m to t h e p la in l a n g u a g e 
of T I L A a n d to C o n g r e s s spec i f i c in tent . 

S e c t i o n 149 (c ) o f T I L A p la in ly s ta tes tha t in i ssu ing its ru les , t he B o a r d m u s t c o n s i d e r cos t , 
d e t e r r e n c e , c a r d h o l d e r c o n d u c t , "and s u c h o the r f a c t o r s a s t h e B o a r d m a y d e e m n e c e s s a r y o r 
a p p r o p r i a t e " ( e m p h a s i s a d d e d ) . T h e B o a r d a c k n o w l e d g e s tha t t he f a c t o r s l is ted in s e c t i o n 
149 (c ) " re f lec t C o n g r e s s i o n a l in tent w i t h r e s p e c t to t h e i m p l e m e n t a t i o n o f s e c t i o n 149 (a ) a n d 
t h e r e f o r e p r o v i d e use fu l m e a s u r e s fo r d e t e r m i n i n g w h e t h e r pena l t y f e e s a r e ' r e a s o n a b l e a n d 
p ropo r t i ona l . ' " T h u s , C o n g r e s s p r o v i d e d tha t r e a s o n a b l e a n d p ropo r t i ona l f e e s c o u l d t a k e 
a c c o u n t o f c a r d h o l d e r c o n d u c t a n d n e c e s s a r y o r a p p r o p r i a t e o t h e r f ac to rs , a n d tha t s u c h f e e s 
c o u l d t a k e a c c o u n t c u m u l a t i v e l y of al l t h e f a c t o r s iden t i f ied in s e c t i o n 149 (c ) . 

C o n g r e s s spec i f i ca l l y i n t e n d e d tha t ce r t a i n "o the r f ac to r s " b e t a k e n into a c c o u n t . T h e S e n a t e 
C o m m i t t e e o n B a n k i n g , H o u s i n g a n d U r b a n A f fa i r s r e p o r t e d tha t t he " C o m m i t t e e u n d e r s t a n d s 
tha t t h e F e d e r a l R e s e r v e B o a r d , in d e t e r m i n i n g r e a s o n a b l e re la t ion to cos t , wi l l t a k e into 
a c c o u n t a number of factors, i nc lud ing . . . credit risk associated with both the portfolio and the 
individual' ( e m p h a s i s a d d e d ) . S. R e p . No . 1 1 1 - 1 6 at 7 (2009 ) . T h e i ta l ic ized tex t c lea r l y re fe rs 
bo th to c red i t l o sses e m b e d d e d in t he por t fo l io a n d t he c o s t s a s s o c i a t e d t h e r e w i t h , i nc lud ing 
bu t no t l im i ted to t h e c o s t s o f ho l d i ng a p p r o p r i a t e r e s e r v e s , a n d to t h e cos t s o f c red i t r isk 
m a n a g e m e n t re la t ing to ind iv idua l a c c o u n t s tha t m a y or m a y no t b e c h a r g e d off. 

A c c o r d i n g l y , t h e P r o p o s a l is i ncons i s ten t w i t h t he s ta tu to ry l a n g u a g e a n d w i t h spec i f i c 
C o n g r e s s i o n a l in tent in s e v e r a l r e s p e c t s - b e c a u s e t h e P r o p o s a l d o e s no t a u t h o r i z e i ssue rs to 
t a k e into a c c o u n t c a r d h o l d e r c o n d u c t o r o t h e r f a c t o r s spec i f i ed by t h e B o a r d ; b e c a u s e it d o e s 
no t a u t h o r i z e t h e m to t a k e a c c o u n t o f al l t h e s ta tu to ry c o n s i d e r a t i o n s cumu la t i ve l y ; a n d 
b e c a u s e it d o e s no t a u t h o r i z e i ssue rs to t a k e a c c o u n t o f t h e "o the r f ac to r s " tha t C o n g r e s s 
i n t e n d e d , par t i cu la r l y r isk m a n a g e m e n t c o n s i d e r a t i o n s , por t fo l io l osses a n d a s s o c i a t e d f u n d i n g 
cos t s , a n d t he c o s t s of m a n a g i n g c red i t r isk o n ind iv idua l a c c o u n t s . T h e B o a r d s h o u l d rev i se 
§226.52(b) to e l i m i n a t e t h e s e i n c o n s i s t e n c i e s a n d re f lec t C o n g r e s s ' in tent r e g a r d i n g f e e s 
a s s e s s e d by c h a r g e a n d c red i t c a r d i ssuers . 

2. C H A R G E C A R D S A N D §226.52(b) 

A m e r i c a n E x p r e s s c o m m e n d s t h e B o a r d fo r so l i c i t ing c o m m e n t spec i f i ca l l y o n c h a r g e c a r d 
a c c o u n t s . B e c a u s e c h a r g e c a r d a c c o u n t b a l a n c e s a r e r e q u i r e d to b e pa id in fu l l e a c h m o n t h , 
t h e s e a c c o u n t s p r o m o t e f i nanc ia l respons ib i l i t y . T h i s s a m e s t r a i g h t f o r w a r d m o n t h l y r e p a y m e n t 
r e q u i r e m e n t , t o g e t h e r w i t h c l ea r t e r m s a n d c o n d i t i o n s a n d a n n u a l f e e s b a s e d o n p r o d u c t v a l u e , 
p r o v i d e c o n s u m e r s w i t h t r a n s p a r e n c y . C h a r g e c a r d a c c o u n t s a l so p r o v i d e c o n s u m e r s w i t h 
s ign i f i can t v a l u e , i nc lud ing e m b e d d e d c a r d bene f i t s , s u c h a s reta i l p u r c h a s e p ro tec t i on 
p r o g r a m s , spec ia l e v e n t s a c c e s s , r e w a r d s p r o g r a m s a n d t rave l i n su rance . A t t he s a m e t ime , 
c o n s u m e r c h a r g e c a r d a c c o u n t s gene ra l l y a r e not sub jec t to f i n a n c e c h a r g e s or o v e r l imit f ees . 
C h a r g e c a r d s p r o v i d e c o n s u m e r s w i t h impo r tan t t oo l s to m a n a g e the i r s p e n d i n g . A n d i ssue rs 



h a v e b e g u n to m a k e m o r e c h a r g e c a r d c h o i c e s ava i l ab l e in r e s p o n s e to c o n s u m e r s ' r e n e w e d 
focus on value and prudent spending. Foot note 1 
Tamer Cards for Tougher Times, The Wall Street Journal, December 23, 2009. end of foot note 
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T h e B o a r d a s k s a b o u t " the m e t h o d s u s e d by i ssue rs to m a n a g e r isk w i t h r e s p e c t to c h a r g e 
c a r d a c c o u n t s . " La te f e e s a r e a cr i t ica l r isk m a n a g e m e n t too l fo r c h a r g e c a r d i ssuers . 
Ma te r i a l l y a l te r ing t he late f e e s t r uc tu re o f c h a r g e c a r d s w o u l d resu l t in a d v e r s e c o n s e q u e n c e s 
fo r b o t h c h a r g e c a r d i ssue rs a n d c o n s u m e r s a n d w o u l d d i s s u a d e i ssue rs tha t d o not cu r ren t l y 
o f fer c h a r g e c a r d a c c o u n t s f r o m d o i n g s o in t h e fu tu re . 

C h a r g e c a r d i ssuers , un l i ke c red i t c a r d i ssuers , d o no t m a n a g e c red i t r isk t h r o u g h up f ron t 
a n n u a l p e r c e n t a g e ra tes , no r d o t h e y i m p o s e pena l t y in te res t ra tes in r e s p o n s e to i n c r e a s e d 
r isk. M o r e o v e r , la te f e e s o n c h a r g e c a r d a c c o u n t s a r e e p i s o d i c a n d d o not c o n t i n u e if t h e 
v io la t i on is c u r e d a n d a re t h e r e f o r e no t e q u i v a l e n t o r e v e n a n a l o g o u s to pena l t y in te res t ra tes 
o n c red i t c a r d a c c o u n t s . 

T h e B o a r d r e c o g n i z e s tha t c h a r g e c a r d a c c o u n t s " typ ica l ly r equ i re p a y m e n t o f a n a n n u a l f ee , " 
bu t at p r e s e n t a n n u a l f e e s a r e u s e d la rge ly to con t r i bu te to t he f u n d i n g o f p r o d u c t v a l u e , not to 
m a n a g e risk. Add i t i ona l l y , b a s e d o n m a r k e t t es t i ng , it is c lea r tha t i n c r e a s i n g a n n u a l f e e s 
w o u l d en ta i l r e c o n f i g u r i n g c h a r g e c a r d p r o d u c t s , a n d the i r cu r ren t r isk m a n a g e m e n t too ls , in 
w a y s tha t w o u l d m a k e t h e m u n d e s i r a b l e o r u n a v a i l a b l e to m a n y c o n s u m e r s . 

C h a r g e c a r d i ssue rs m a n a g e c red i t r isk t h r o u g h too l s s u c h as : 

> Late fees - c h a r g i n g la te f e e s o n d e l i n q u e n t a c c o u n t s . 

> Underwriting - o p e n i n g c h a r g e c a r d a c c o u n t s on l y f o r c o n s u m e r s w h o p o s e a n 
a c c e p t a b l e level o f r isk. 

> Account monitoring - ca re fu l l y m o n i t o r i n g a c c o u n t ac t iv i ty f o r c h a n g e s in r isk 
p ro f i les a n d s i g n s o f f r a u d . 

> Point of sale approval - r e v i e w i n g e a c h c h a r g e at t h e po in t o f sa l e to a s s e s s t he 
l i ke l i hood of tha t c h a r g e b e i n g repa id . 

> Suspension - s u s p e n d i n g c a r d h o l d e r s ' c h a r g e p r i v i l eges w h e n the i r b e h a v i o r 
s i gna l s i n c r e a s e d r isk. 

La te f e e s a re a cr i t ica l r isk m a n a g e m e n t too l . T h e y o f ten i n c o r p o r a t e a p e r c e n t a g e of t h e 
delinquent balance. Foot note 2 
E.g., for American Express charge cards, the late fee is the greater of $35 or 2.99% of the delinquent balance after 60 days, 

and, we understand, for Diners Club charge cards, the late fee can be 2.5% of the delinquent balance plus $30. end of foot note 

Adverse consequences would result from materially altering the late fee 
s t r uc tu re o f c h a r g e c a r d s b e c a u s e c h a r g e c a r d i ssue rs w o u l d b e f o r c e d to amp l i f y the i r u s e o f 
t h e o t h e r r isk m a n a g e m e n t too ls iden t i f ied a b o v e . Inev i tab ly , i ssue rs w o u l d r e d u c e the i r c red i t 
r isk by, a m o n g o the r ac t i ons , s h o r t e n i n g t he a m o u n t o f t i m e a c a r d h o l d e r h a s to p a y b e f o r e a 
late f e e is a s s e s s e d , a p p r o v i n g f e w e r n e w c h a r g e c a r d a c c o u n t s , s u s p e n d i n g m o r e a c c o u n t s , 
a n d d e c l i n i n g m o r e t r a n s a c t i o n s . Fu r the r , v a l u a b l e p r o d u c t f e a t u r e s a n d r e w a r d s p r o g r a m s 



w o u l d l ikely be s c a l e d back , a n d t h e c h a r g e c a r d m o d e l w o u l d b e f u n d a m e n t a l l y a l t e red . 
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p r o d u c t v a l u e r e c e i v e d by al l c h a r g e c a r d h o l d e r s . I ssue rs tha t d o not cu r ren t l y i ssue c h a r g e 
c a r d a c c o u n t s w o u l d a l m o s t ce r ta in l y c h o o s e not to d o s o g o i n g f o r w a r d . 

B. R e c o m m e n d e d A d j u s t m e n t s 

T h e B o a r d a s k s " w h e t h e r a n y a d j u s t m e n t s to p r o p o s e d §226.52(b) a re n e c e s s a r y to pe rm i t 
c h a r g e c a r d i ssue rs to m a n a g e r isk." W e be l i eve tha t t h e B o a r d s h o u l d e x e m p t c h a r g e c a r d 
a c c o u n t s f r o m §226.52(b). If t he B o a r d is unw i l l i ng to e x e r c i s e its au tho r i t y to d o so , w e u r g e 
t h e B o a r d to ad jus t §226.52(b) to a c c o m m o d a t e s u c h a c c o u n t s ' s p e c i a l cha rac te r i s t i c s a n d to 
c r e a t e a sa fe h a r b o r spec i f i ca l l y to p r e s e r v e t he p ropo r t i ona l i t y o f la te f e e s o n c h a r g e 
a c c o u n t s . 

i. Exemption 

Mate r i a l cons t ra i n t s o n c h a r g e c a r d i ssuers ' ab i l i ty to a s s e s s f e e s , par t i cu la r l y la te f ees , w o u l d , 
a s n o t e d a b o v e , c a u s e a d v e r s e resu l t s f o r b o t h c h a r g e c a r d i ssue rs ( a n d po ten t ia l i s sue rs ) a n d 
c o n s u m e r s . A c c o r d i n g l y , a n e x e m p t i o n is n e c e s s a r y a n d a p p r o p r i a t e . 

T h e B o a r d h a s a m p l e au tho r i t y to e x e m p t c h a r g e c a r d s p u r s u a n t to s e c t i o n s 105 (a ) a n d (f) o f 
T I L A a n d s e c t i o n 2 of t h e Ac t . T h i s au tho r i t y is d e m o n s t r a t e d by t h e e x e m p t i o n o f h o m e -
s e c u r e d p l ans f r o m p r o p o s e d §226.52(b); t h e B o a r d h a s e x e m p t e d s u c h p l ans in m a n y o t h e r 
A c t - d e r i v e d p rov i s i ons , in e a c h i n s t a n c e r e c o g n i z i n g t h e f u n d a m e n t a l l y d i f fe ren t na tu re o f 

those plans from the plans addressed in the regulation issued by the Board. Foot note 3 
See, e.g., 75 Fed. Reg. 7664 (Feb. 22, 2010) (interpreting the term ''credit card account under an open-end consumer credit 

plan" to exclude home-secured plans even when accessed by a credit card). end of foot note 

T h e s p e c i a l cha rac te r i s t i c s o f c h a r g e c a r d a c c o u n t s m a k e t he B o a r d ' s p r o p e r i m p l e m e n t a t i o n 
of s e c t i o n 149 (c ) w i t h r e s p e c t to s u c h a c c o u n t s a m a t t e r o f pa r t i cu la r i m p o r t a n c e . A c c o r d i n g l y , 
if t h e B o a r d is unw i l l i ng to e x e r c i s e its au tho r i t y to e x e m p t c h a r g e c a r d a c c o u n t s f r o m 
§226.52(b) - a n d is a l so unw i l l i ng to rev i se tha t p rov i s i on to a c c o r d w i t h t he exp l ic i t m a n d a t e o f 
s e c t i o n 149 (c ) o f T I L A w i t h r e s p e c t to b o t h c red i t a n d c h a r g e c a r d s - t h e B o a r d s h o u l d at least 
ad jus t §226.52(b) to re f lec t s e c t i o n 149 (c ) w i t h r e s p e c t to c h a r g e c a r d a c c o u n t s . 

ii. Cardholder Conduct 

T h e B o a r d s h o u l d p e r m i t c h a r g e c a r d i ssue rs to " b a s e pena l t y f e e s o n c a r d h o l d e r conduc t , " 
i nc lud ing c a r d h o l d e r r e p a y m e n t behav io r . Fo r e x a m p l e , c o n s u m e r s w i t h d e l i n q u e n t b a l a n c e s 
o n the i r c h a r g e c a r d s a l so t e n d to h a v e fa r la rger b a l a n c e s o n the i r c red i t ca rds . T h o s e c red i t 
c a r d b a l a n c e s a c c r u e pe r i od i c f i n a n c e c h a r g e s a n d , if de l i nquen t , la te p a y m e n t f e e s . 
R e a s o n a b l y subs tan t i a l la te f e e s a re n e c e s s a r y to e n c o u r a g e e q u i t a b l e r e p a y m e n t b e h a v i o r by 
c h a r g e c a r d h o l d e r s re la t i ve to the i r o t he r d e b t ob l i ga t i ons . L im i t i ng s u c h f e e s wi l l i nhe ren t l y 
d i s a d v a n t a g e c h a r g e c a r d i ssue rs b e c a u s e it wi l l h a v e a n i nequ i t ab l e i m p a c t o n th is p a y m e n t 
behav io r . T h i s wi l l u l t ima te l y r e d u c e t he ava i lab i l i t y o f c h a r g e c a r d p roduc t s . T h e B o a r d 
s h o u l d exp l ic i t l y pe rm i t c h a r g e c a r d la te f e e s to i n c r e a s e b a s e d o n t he d u r a t i o n of t h e 
d e l i n q u e n c y , a s t h e B o a r d is c o n s i d e r i n g . 



Page 5. iii. Other Factors 

A s d i s c u s s e d a b o v e , C o n g r e s s d i r e c t e d t h e B o a r d to c o n s i d e r "o the r f ac to r s " tha t a re 
" n e c e s s a r y o r a p p r o p r i a t e . " W i t h r e s p e c t to c h a r g e ca rds , it is b o t h n e c e s s a r y a n d a p p r o p r i a t e 
fo r t h e B o a r d to pe rm i t i ssue rs to t a k e a c c o u n t o f r isk m a n a g e m e n t f ac to rs , s u c h a s t h e cos t o f 

float and losses and associated costs. Foot note 4 
Proposed comment 52(b)(1)(i)-2 provides that "losses and associated costs (including the cost of holding reserves against 

potential losses) are not costs incurred by a card issuer as a result of violations of the account terms." If the Board's definition 

of "costs" excludes credit losses and associated costs, then these items must be included in "other factors" to be taken into 

account for charge cards. end of foot note 

Charge card issuers bear the cost of float because, 
un l i ke c red i t c a r d i ssuers , t h e y d o no t a s s e s s f i n a n c e c h a r g e s . C h a r g e c a r d i ssue rs incur 
subs tan t i a l f u n d i n g c o s t s o n o v e r d u e b a l a n c e s . Natu ra l l y , t h e s e cos t s g r o w la rger t h e l onge r 
r e p a y m e n t is d e l a y e d . M o r e o v e r , c h a r g e c a r d s en ta i l m o r e i n tens i ve a c c o u n t m o n i t o r i n g a n d 
m a n a g e m e n t ac t iv i t ies t h a n c red i t c a r d s , i nc lud ing add i t i ona l a c c o u n t r ev i ews , d e v e l o p m e n t o f 
s e g m e n t a t i o n s t r a teg ies fo r a c c o u n t s ( i nc lud ing s c o r i n g m o d e l s a n d a l g o r i t h m s ) a n d tes t i ng o f 
n e w r e c o v e r y too ls . 
In add i t i on , c h a r g e c a r d i ssuers , un l i ke c red i t c a r d i ssuers , d o no t a s s e s s f i n a n c e c h a r g e s tha t 
w o u l d he lp to m i t i ga te por t fo l io l osses a n d a s s o c i a t e d cos t s , i nc lud ing t h e c o s t s o f ho l d i ng 
r e s e r v e s . T h e s e l osses a n d c o s t s a re subs tan t i a l . A s n o t e d a b o v e , C o n g r e s s spec i f i ca l l y 

intended that such losses and costs be taken into account in setting late fees. 
iv. Safe Harbor 

A s d i s c u s s e d fu r the r be l ow , t h e B o a r d s h o u l d e s t a b l i s h sa fe h a r b o r s fo r f e e s tha t a re 
r e a s o n a b l e a n d p ropo r t i ona l to t h e a p p l i c a b l e v io la t i on . T h e P r o p o s a l i n c l udes a s a f e h a r b o r 
fo r f e e s tha t d o not e x c e e d t h e g r e a t e r o f a spec i f i c do l la r a m o u n t o r f i ve p e r c e n t of t h e do l la r 
a m o u n t a s s o c i a t e d w i t h t h e v io la t i on (up to a spec i f i c do l la r a m o u n t ) . 
For c h a r g e c a r d a c c o u n t s (if t h e B o a r d d o e s no t e x e m p t c h a r g e c a r d i ssue rs f r o m §226.52(b)) 
a sa fe h a r b o r c o n s i s t i n g so le l y of a p e r c e n t a g e of t he do l la r a m o u n t a s s o c i a t e d w i t h t he 
v io la t i on w o u l d b e r e a s o n a b l e a n d p ropo r t i ona l . A p e r c e n t a g e - b a s e d s a f e h a r b o r w o u l d 
n e c e s s a r i l y b e p ropo r t i ona l to t h e do l la r a m o u n t of t h e v io la t i on . A p e r c e n t a g e - b a s e d sa fe 
h a r b o r w o u l d a l so be r e a s o n a b l e - w e a g r e e w i t h t h e B o a r d tha t f i ve p e r c e n t is a n a p p r o p r i a t e 
leve l - b e c a u s e it w o u l d pe rm i t c h a r g e c a r d i ssue rs to c o n t i n u e u s i n g late f e e s to m a n a g e r isk 
a n d c a r d h o l d e r c o n d u c t , m i t i ga te l osses , a n d he lp to r e c o v e r cos t s , i nc lud ing f loat . O f c o u r s e , 
a la te f e e i m p o s e d u n d e r th is s a f e h a r b o r w o u l d b e sub jec t to p r o p o s e d §226.52(b)(2), a n d 
c o u l d no t e x c e e d t h e do l la r a m o u n t o f t h e v io la t i on . Bu t f o r c h a r g e ca rds , i nc lud ing a 
m a x i m u m do l la r c a p in t h e s a f e h a r b o r p rov i s i on w o u l d f rus t ra te p ropor t iona l i t y . Fur ther , a c a p 
w o u l d b e u n r e a s o n a b l e b e c a u s e it w o u l d h o b b l e c h a r g e c a r d i ssue rs ' ab i l i ty to se t f e e s in 
a c c o r d a n c e w i t h t h e f a c t o r s e n u m e r a t e d in t h e Ac t . A c c o r d i n g l y , t h e B o a r d s h o u l d es tab l i sh , 
a s n e w §226.52(b)(3)(iii), a s a f e h a r b o r fo r c h a r g e c a r d la te f e e s tha t d o not e x c e e d f i ve 
p e r c e n t of t h e do l la r a m o u n t a s s o c i a t e d w i t h t he v io la t i on , w i t h o u t i m p o s i n g a n y do l la r c a p . 
3. R E E V A L U A T I N G I N T E R E S T R A T E I N C R E A S E S U N D E R P R O P O S E D §226.59 

S e c t i o n 148 (a ) o f T I L A r equ i r es a n i ssuer to c o n s i d e r f a c t o r s i nc lud ing " the c red i t r isk o f t h e 
ob l igor , m a r k e t cond i t i ons , or o the r f a c t o r s in d e t e r m i n i n g w h e t h e r to r e d u c e a c a r d h o l d e r ' s 
ra te , if t h e i ssuer p rev i ous l y i n c r e a s e d t h e ra te b a s e d o n s u c h fac to rs . " 



Page 6. T h e B o a r d p r o p o s e s to i m p l e m e n t th is s e c t i o n t h r o u g h p r o p o s e d §§226.59(a) a n d (d) , w h i c h 
re f lec t t h e s ta tu to ry list o f f ac to rs . Add i t i ona l l y , §226.59(d) s ta tes that , in r e v i e w i n g a ra te 
i nc rease , a n issuer , at its op t i on , m a y " r ev i ew t h e f ac to r s o n w h i c h t he ra te i n c r e a s e w a s 
o r ig ina l l y b a s e d , o r m a y r e v i e w t h e f a c t o r s tha t it cu r ren t l y c o n s i d e r s w h e n d e t e r m i n i n g t h e . . . 
ra tes a p p l i c a b l e to its" c red i t c a r d a c c o u n t s . C o m m e n t s 59 (d ) -1 a n d 5 9 ( d ) - 2 , h o w e v e r , imp ly 
tha t t h e p e r m i s s i b l e f a c t o r s a re l im i ted to t h o s e u s e d o r ig ina l l y o r t h o s e u s e d in u n d e r w r i t i n g 
n e w cred i t c a r d a c c o u n t s . 

A . F a c t o r s 

W e s h a r e t h e B o a r d ' s des i r e to a v o i d "a p resc r i p t i ve ru le tha t se ts fo r th ce r ta in f a c t o r s o r 
e x c l u d e s o t h e r fac to rs . " A s t h e B o a r d o b s e r v e s , " the pa r t i cu la r f a c t o r s tha t a re t h e m o s t 
p red i c t i ve o f t he c red i t r isk o f a par t i cu la r c o n s u m e r o r por t fo l io o f c o n s u m e r s , a n d t h e 
a p p r o p r i a t e m a n n e r in w h i c h to w e i g h t h o s e fac to rs , m a y c h a n g e o v e r t i m e . M o r e o v e r , t h e 
f a c t o r s c a n v a r y g rea t l y a m o n g ins t i tu t ions . " 

In k e e p i n g w i t h th is a p p r o a c h , t h e B o a r d s h o u l d rev i se §226.59(d) a n d t he re la ted Of f ic ia l Sta f f 
I n te rp re ta t i ons ( the " C o m m e n t a r y " ) to c lar i fy tha t a n i ssuer a p p l y i n g f a c t o r s o t h e r t h a n t h o s e 
a p p l i e d at t he t i m e of t h e ra te i n c r e a s e n e e d not u s e on l y t he f a c t o r s cu r ren t l y u s e d in se t t i ng 
ra tes f o r n e w a c c o u n t s , bu t i ns tead m a y a p p l y f a c t o r s cu r ren t l y u s e d in p r i c ing a c c o u n t s o r 
o the r f a c t o r s re l evan t to t h e c a r d h o l d e r ' s c red i t r isk (so long a s t h e i ssue r r e m a i n s in 
c o m p l i a n c e w i t h c o m m e n t 5 2 ( d ) - 3 by u s i n g t he s a m e f a c t o r s fo r s im i la r c red i t c a r d p lans ) . 
A l s o , t h e B o a r d s h o u l d m o v e al l s t a t e m e n t s a b o u t t h e " fac to rs " in to §226.59(d) a n d t he re la ted 
C o m m e n t a r y . In par t icu lar , s t a t e m e n t s s u c h a s " the c a r d i ssuer ' s po l i c ies a n d p r o c e d u r e s . . . 

should take into account any reduction in the consumer's credit risk" Foot note 5 
Proposed comment 59(b)-1. end of foot note 

properly belong in the 
d i s c u s s i o n o f §226.59(d) ra the r t h a n in t h e p rov i s i on o n po l i c ies a n d p r o c e d u r e s . 
B. Bi l l ing C y c l e s 
P r o p o s e d §226.59(c) s p e a k s in t e r m s of " m o n t h s . " H o w e v e r , b o t h i ssue rs a n d c o n s u m e r s 
m a n a g e the i r c a r d a c c o u n t s b a s e d no t o n c a l e n d a r m o n t h s but b i l l ing cyc les . T h e B o a r d 
s h o u l d e x e r c i s e its au tho r i t y to rev i se §226.59 a n d t h e re la ted C o m m e n t a r y to c lar i fy tha t t h e 
r e v i e w r e q u i r e d by §226.59(a) m u s t be c o m p l e t e d o n or pr io r to t h e e n d of t h e s ix th b i l l ing 
cyc l e a f ter t he e f fec t i ve d a t e of t h e i nc rease . T h e B o a r d t a k e s th is a p p r o a c h in p r o p o s e d 
§226.59(e), p r o v i d i n g tha t f o r a ra te i n c r e a s e p u r s u a n t to §226.55(b)(4) t h e i ssue r n e e d no t 
e n g a g e in t he r e v i e w pr io r to t h e p a y m e n t d u e d a t e o f t h e s ix th b i l l ing cyc l e a f ter t h e e f fec t i ve 
d a t e o f t h e i nc rease . E x t e n d i n g th is a p p r o a c h to t h e b a l a n c e of §226.59 a n d t h e re la ted 
C o m m e n t a r y wi l l i n c r e a s e t r a n s p a r e n c y a n d c lar i ty f o r c o n s u m e r s a b o u t t he r e v i e w a n d wi l l 
a d d r e s s o p e r a t i o n a l c h a l l e n g e s a s s o c i a t e d w i t h u s i n g m o n t h s . 

C. T e r m i n a t i o n o f R e v i e w R e q u i r e m e n t 

T h e B o a r d s t a tes tha t it be l i eves t h e in tent o f s e c t i o n 148 (a ) o f T I L A " is no t to i m p o s e a 
p e r m a n e n t r e q u i r e m e n t , " spec i f i ca l l y so l i c i t ing c o m m e n t o n w h e t h e r t he ob l i ga t i on to 
r e e v a l u a t e ra te i n c r e a s e s " s h o u l d t e r m i n a t e a f ter s o m e spec i f i c t i m e pe r i od f o l l o w i n g t h e init ial 
i n c rease , f o r e x a m p l e f i ve yea rs . " T h e B o a r d ' s r e a d i n g of s e c t i o n 1 4 8 in th is r e g a r d is cor rec t , 
bu t t h e r e v i e w r e q u i r e m e n t s h o u l d t e r m i n a t e t h r e e y e a r s f o l l o w i n g t h e init ial ra te i nc rease . T h e 



b u r d e n o n i ssue rs o f c o n t i n u i n g to r e v i e w c a r d h o l d e r s ' ra tes m o r e t h a n t h r e e y e a r s a f ter a n 
init ial i n c r e a s e e x c e e d s t he c o n s u m e r bene f i t o f s u c h r e v i e w s . 

Page 7. 4 . L A T E P A Y M E N T S 

P r o p o s e d c o m m e n t 52 (b ) (1 ) ( i ) -4 d e f i n e s t h e c o s t s i ncu r red by a c a r d i ssue r a s a resu l t of la te 
p a y m e n t s as t h o s e " a s s o c i a t e d w i t h t he co l l ec t i on o f la te p a y m e n t s , s u c h as t h e cos t s 
a s s o c i a t e d w i t h no t i f y ing c o n s u m e r s o f d e l i n q u e n c i e s a n d reso l v i ng d e l i n q u e n c i e s ( i nc lud ing 
t h e e s t a b l i s h m e n t o f w o r k o u t a n d t e m p o r a r y h a r d s h i p a r r a n g e m e n t s ) . " T h e r e f e r e n c e d c o s t s 
a re i n d e e d a m o n g t h o s e b o r n e by i ssue rs a s a resu l t o f la te p a y m e n t s . H o w e v e r , h a v i n g 
a s k e d fo r c o m m e n t o n " w h e t h e r c a r d i ssue rs incur o t h e r c o s t s a s a resu l t o f la te p a y m e n t s , " 
t h e B o a r d s h o u l d c lar i fy t h e p r o p o s e d c o m m e n t , a s d i s c u s s e d be low . T h e B o a r d s h o u l d a l so 
re f ine §§226.52(b)(2)(ii) a n d (b)(1)( i i i ) a s t h e y a p p l y to late p a y m e n t s . 

A . " E s t a b l i s h m e n t " o f T e m p o r a r y A r r a n g e m e n t s 

In re fe r r ing to " the e s t a b l i s h m e n t " of " w o r k o u t a n d t e m p o r a r y h a r d s h i p a r r a n g e m e n t s , " t h e 
B o a r d s h o u l d c lar i fy tha t t he t e r m " e s t a b l i s h m e n t " i n c l udes not on l y t h e c o s t s i ncu r red by t h e 
i ssuer to s u p p o r t t he p r o c e s s o f e s t a b l i s h i n g s u c h a r r a n g e m e n t s , bu t a l so t he c o s t s i ncu r red by 
t h e i ssue r t h r o u g h c o n c e s s i o n s , s u c h as f i n a n c e c h a r g e o r la te f e e reve rsa l s a n d w a i v e r s , a s 
n e c e s s a r y to r e s o l v e t he d e l i n q u e n c y . T h e B o a r d s h o u l d a l so c lar i fy tha t " w o r k o u t a n d 
t e m p o r a r y h a r d s h i p a r r a n g e m e n t s " i nc lude o n e - t i m e c o n c e s s i o n s , a s w e l l a s m o r e e l a b o r a t e 
a r r a n g e m e n t s o v e r mu l t i p le b i l l ing cyc les . I ncu r red d i rec t l y a s par t o f a n ef for t to r eso l ve a 
c a r d h o l d e r ' s la te p a y m e n t behav io r , t h e s e c o s t s a re "cos ts i ncu r red by t he c red i to r " u n d e r 
s e c t i o n 149 (c ) (1 ) o f T I L A. M o r e o v e r , not t a k i n g a c c o u n t of s u c h c o s t s in c o m m e n t 52 (b ) (1 ) ( i ) -4 
c o u l d d e t e r i ssue rs f r o m m a k i n g s u c h c o n c e s s i o n s , a d v e r s e l y a f fec t i ng bo th i ssue rs a n d 

consumers. Foot note 6 
This recommendation does not address concessions on the outstanding loan balance, which we believe are appropriately 

included in the late fee. Comments regarding the interplay of penalty fees and credit losses appear at part 1 above. end of foot note 
B. "S ing le Even t " 
P r o p o s e d §226.52(b)(2)(ii) p r o v i d e s tha t a n i ssue r m u s t not i m p o s e m o r e t h a n o n e f e e fo r 
v io la t i ng t h e t e r m s of a p lan " b a s e d o n a s i ng le e v e n t o r t r a n s a c t i o n " a n d tha t t h e i ssuer m a y , 
to e n s u r e c o m p l i a n c e , op t to i m p o s e on ly o n e f e e pe r cyc l e f o r all v i o l a t i ons o f s u c h t e r m s . 
T h e B o a r d is r ight ly c o n c e r n e d tha t s o m e i ssue rs m a y g a m e the i r f e e p rac t i ces to ex t rac t 
mu l t i p le f e e s f r o m v io la t i ons tha t t h e c a r d h o l d e r r e a s o n a b l y s e e s as invo l v ing a s i ng le act , a n d 
t h e B o a r d s h o u l d p r e v e n t th is p rac t i ce . 

H o w e v e r , t h e p r o p o s e d "s ing le even t " s t a n d a r d w i l l b e di f f icu l t fo r i ssue rs a n d e x a m i n e r s to 
u n d e r s t a n d a n d a p p l y w i t h o u t add i t i ona l g u i d a n c e f r o m t he B o a r d , pa r t i cu la r l y w i t h r e s p e c t to 
e v e n t s tha t c o u l d a r g u a b l y be re la ted to a pr io r cyc le . For e x a m p l e , a c a r d h o l d e r fa i ls to m a k e 
a n y p a y m e n t in a b i l l ing cyc l e (cyc le 1). In t he nex t b i l l ing cyc l e ( cyc le 2 ) , t h e c a r d h o l d e r 
m a k e s a p a y m e n t , a n d tha t p a y m e n t is r e t u r n e d fo r insu f f i c ien t f u n d s later in cyc l e 2 . It is 
i m p o s s i b l e f o r t h e i ssuer to k n o w w h e t h e r t h e p a y m e n t in cyc l e 2 w a s i n t e n d e d fo r a n a m o u n t 
d u e in cyc l e 1 or cyc l e 2 , or bo th . T h e B o a r d s h o u l d c lar i fy tha t it is a p p r o p r i a t e a n d 
p e r m i s s i b l e f o r t h e c a r d i ssue r to a s s e s s a late f e e in cyc l e 1 a n d a late f e e o r a r e t u r n e d c h e c k 



f e e (bu t not bo th ) in cyc l e 2 . Page 8. T h e B o a r d s h o u l d f u r t he r c lar i fy tha t a p a y m e n t is a t t r i bu tab le 
on l y to t h e b i l l ing c y c l e d u r i n g w h i c h it is r e c e i v e d . 

C. F e e Re-evaluation 

P r o p o s e d §226.52(b)(1)( i i i ) r equ i r es i ssue rs to " r e e v a l u a t e a d e t e r m i n a t i o n m a d e u n d e r 
[§§226.52(b)(1)(i) o r (b) (1) ( i i )] at least o n c e e v e r y t w e l v e m o n t h s , " to i m p l e m e n t a resu l t i ng 
d e c r e a s e w i t h i n 3 0 d a y s a f te r c o m p l e t i n g t he re-evaluation, a n d to i m p l e m e n t a n i n c r e a s e in 
a c c o r d a n c e w i t h §226.9(c). T h e B o a r d a s k s w h e t h e r 12 m o n t h s is a n a p p r o p r i a t e in te rva l f o r 
t h e re-evaluation. W h i l e t he p u r p o s e s o f t he p r o p o s e d ru le a r e a p p r o p r i a t e , bo th t h e 3 0 - d a y 
a n d 1 2 - m o n t h p e r i o d s s h o u l d b e l e n g t h e n e d , pa r t i cu la r l y in t h e c o n t e x t o f late p a y m e n t f ees . 

> 30-day period. I ssue rs h a v e a d j u s t e d the i r s y s t e m s to pe rm i t c o m p l i a n c e w i t h 
§226.9(c), i.e., to pe rm i t 4 5 - d a y no t i ce o f f e e i nc reases . M a n d a t i n g a s y m m e t r i c 
t r e a t m e n t o f f e e d e c r e a s e s w o u l d be b u r d e n s o m e . I ssue rs w o u l d a l so f i nd it 
b u r d e n s o m e to be r e q u i r e d to d e c r e a s e f e e s o n a 3 0 - d a y s c h e d u l e , w h i c h c o u l d b e m i d -
cyc l e f o r s o m e c a r d h o l d e r s . M o r e o v e r , t h e s e b u r d e n s w o u l d no t y ie ld a c o r r e s p o n d i n g 
c o n s u m e r benef i t , s i n c e tha t bene f i t w o u l d b e l im i ted to a n add i t i ona l 15 d a y s o f a 

reduced fee that may not be applied in any case. Foot note 7 
See proposed comment 59(a)-2 (limiting the burden to issuers with respect to rates that are not actually applied). 
end of foot note 
Additionally, asymmetric timing rules 

fo r ra te i n c r e a s e s a n d d e c r e a s e s a re inequ i tab le . 
> 12-month period. T h e B o a r d s h o u l d se t t h e 1 2 - m o n t h pe r i od s o a s to o p t i m i z e s e v e r a l 

f a c t o r s - not on l y t h o s e iden t i f ied by t he B o a r d , i.e., t h e u s e of re la t i ve ly cu r ren t d a t a 
a n d t h e a v o i d a n c e of t o o f r e q u e n t c h a n g e s , but a l so l imi t ing t he b u r d e n o n i ssue rs by 
no t requ i r i ng c o n t i n u o u s re-calibration, a n d pe rm i t t i ng m e t h o d o l o g i c a l l y s o u n d tes t i ng 
a n d ana l ys i s . In l ight o f al l t h e s e ob jec t i ves , it w o u l d b e a d v i s a b l e f o r t h e B o a r d to 
spec i f y a l onge r pe r i od (e.g. 1 8 to 2 4 m o n t h s ) . 5. O T H E R M A T T E R S 

A. S a f e H a r b o r 

U s i n g its au tho r i t y u n d e r s e c t i o n 149 (e ) o f T I L A, t h e B o a r d p r o p o s e s in §226.52(b)(3) to 
es tab l i sh a s a f e h a r b o r f o r c o m p l i a n c e w i t h §226.52(b)(1). T h e sa fe h a r b o r w o u l d b e t he 
g r e a t e r o f a spec i f i c do l la r a m o u n t - left o p e n in t h e P r o p o s a l - o r f i ve p e r c e n t o f t h e do l la r 
a m o u n t a s s o c i a t e d w i t h t h e a p p l i c a b l e v io la t i on (up to a spec i f i c do l la r a m o u n t ) . T h e B o a r d 
r e q u e s t s c o m m e n t o n w h a t t he spec i f i c do l la r a m o u n t s h o u l d b e a n d a l so o n w h e t h e r t h e s a f e 
h a r b o r s h o u l d pe rm i t i ssue rs to i m p o s e e s c a l a t i n g o r a c c u m u l a t i n g pena l t i es f o r r e p e a t e d o r 
p r o t r a c t e d c a r d h o l d e r v io la t i ons . T h e B o a r d s h o u l d es tab l i sh a s a f e ha rbor , p r o v i d e d tha t t he 
s a f e h a r b o r re f lec ts C o n g r e s s ' in tent . 

A s n o t e d a b o v e , s e c t i o n 149 (c ) of T I L A re f lec ts C o n g r e s s in tent tha t t h e B o a r d , in a d o p t i n g 
ru les o n r e a s o n a b l e a n d p ropo r t i ona l p e n a l t y f ees , s h o u l d t a k e a c c o u n t of cos t s , d e t e r r e n c e , 
c a r d h o l d e r c o n d u c t , a n d s p e c i f i e d o the r f ac to rs . T h e spec i f i c do l la r a m o u n t in t h e s a f e h a r b o r 
s h o u l d re f lec t al l t h e s e c o n s i d e r a t i o n s . W i t h r e s p e c t to t h e cos t fac tor , t he c o m p o n e n t s of 
i ssuers ' c o s t s a re m o r e n u m e r o u s , a n d the i r a g g r e g a t e c o s t s a re g rea te r , t h a n c o n t e m p l a t e d in 
t h e P r o p o s a l . A l s o , c o n s i s t e n t w i t h par t 2 .B. iv a b o v e , t h e s a f e ha rbor , w h e n u l t ima te l y 



a d o p t e d , s h o u l d e x p r e s s l y pe rm i t i ssue rs to i m p o s e e s c a l a t i n g or a c c u m u l a t i n g pena l t i es fo r 
r e p e a t e d or p r o t r a c t e d v io la t i ons . 

Page 9 B. T e s t i n g 

T h e B o a r d h a s p r o p o s e d tha t d e t e r r e n c e - b a s e d f e e s be d e t e r m i n e d u s i n g "an emp i r i ca l l y 
d e r i v e d , d e m o n s t r a b l y a n d s ta t is t i ca l l y s o u n d m o d e l tha t r e a s o n a b l y e s t i m a t e s t h e e f fec t o f t he 
a m o u n t of t h e f e e o n t h e f r e q u e n c y of v io la t i ons . " T h e S u p p l e m e n t a r y I n fo rma t i on imp l i es tha t 
t h e on l y w a y to a r r i ve at s u c h a m o d e l is by t es t i ng f e e s of d i f fe ren t a m o u n t s o n cu r ren t 
customers. Foot note 8 
See 75 Fed. Reg. 12343 (Mar. 15, 2010) ("Specifically, in order to comply with §226.52(b)(1)(ii), it will be necessary for a 

card issuer to test the effect of fee amounts that are lower and higher than the amount ultimately found to be reasonably 

necessary to deter a type of violation.") end of foot note 

However, we do not believe that such testing would be practical given the 
c u s t o m e r e x p e r i e n c e a n d o t h e r i s sues tha t it w o u l d en ta i l . T h e B o a r d s h o u l d t h e r e f o r e c lar i fy 
tha t it d o e s not m e a n to imp ly tha t t es t i ng o n ac tua l c u s t o m e r s is n e c e s s a r y to a r r i ve at a 
m o d e l tha t m e e t s t h e p r o p o s e d regu la to r y s t a n d a r d s . 
O n c e a g a i n , A m e r i c a n E x p r e s s t h a n k s t h e B o a r d fo r its w o r k o n t h e P r o p o s a l a n d t h e 
o p p o r t u n i t y to c o m m e n t o n it. W e w o u l d w e l c o m e the o p p o r t u n i t y to d i s c u s s ou r c o m m e n t s 
f u r t he r w i t h B o a r d staff. T o w a r d tha t e n d , a n y staf f m e m b e r s h o u l d fee l f r e e to ca l l m e at a n y 
t i m e . 

T h o m a s J . R y a n 
S e n i o r C o u n s e l 


